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• Introduction and Scope of Assignment 

1 have been asked by the Québec Goverrunent to provide my opinion on the nature and effect of 

American state constitutional provisions stating, in a number of diff erent specific formulations, 

that the· govemment of the states is based on the idea that "ail power is inherent in the people." 

1 understand that my opinion is being sought in connection with pending litigation before the 

Québec Superior Court conceming the enactment of the Québec National Assembly entitled, 

An Act respecting the exercise of the fundamental rights and prerogatives of the Québec people 

and the Québec state, Bill 99 (2000, chapter 46). 

The following questions were submitted to me: 

1) What is the meaning and scope attributed to principles proclaimed in State constitutions such 

as: 

• we, the people of the State of Califomia; 

• the people of Massachusetts; 

• ail political power is inherent in the people (example: Maine); 

• the people have the inalienable right to alter, reform or abolish their form of 

govemment ( example: Maryland); 



• amendments to the constitution must be ratified by a majority of the electors voting 

( example: Indiana); 

• we, the people, reserve the right to control our destiny, to nurture the integrity of our 

people and culture ( example: Hawaii); 

• the people of this state have the sole and exclusive right of goveming themselves as a 

free, sovereign, and independent state (example: New Hampshire); 

Are these principles compatible with federal constitutional law respecting the division of 

legislative powers and the rules goveming constitutional amendments? 

2) To your knowledge, are there other analogous principles of U.S. State constitutions or of the 

constitutions of United States terri tories that are similar to the principles proclaimed in sections 1 

to S and 13 of "An Act respecting the exercise of the fundamental rights and prerogatives of the 

Québec people and the Québec State"? If so, what would be the answers in this regard to the 

questions asked in the previous section? 

• Scope of Review 

1 personally wrote this report and did the research upon which it is based. In preparing this 

report, 1 have reviewed and relied upon the information as described in Appendix 1. 

1 hereby submit my opinion based on American state constitutional provisions, together with 

academic analysis and judicial interpretation of the provisions. 1 have not been asked to, nor do 

1, submit any opinion on questions of Canadian or Québec law. 

• Statement of independence and qualifications 

This report has been prepared independently and objectively; 1 have no stake, directly or 

indirectly, in the outcome of the proceedings. 
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1 attach in Appendix II my curriculum vitae. 

• Summary of opinion 

My opinion in response to the questions submitted tome can be summarized as follows: 

1. Virtually all of the American state constitutions contain one or more provisions 

ex pressing the sovereignty of the people of the state. 

2. Although these provisions vary slightly in their wording, they all express the 

fundamental point that the people are the source of govemmental power in the states. 

3. Any expression of sovereignty, or popular authority, for American state govemments 

must be understood within the context of American federalism where the Federal 

Constitution is the supreme law of the land and states are limited to operating within their 

competency in the f ederal system. 

4. The popular sovereignty provisions in American state constitutions, thus understood, 

do not contravene the Federal Constitution in any way. 

Meaning of popular sovereignty clauses 

Virtually every constitution of an American state has one or more clauses on popular 

sovereignty. A good example of this kind of provision 1 will discuss is found in Art. 1 § 1 of the 

Indiana Constitution, adopted in 1851: 

We Declare ... that ail power is inherent in the people; and that ail 
free govemments are, and of right ought to be, founded on their 
authority, and instituted for their peace, safety, and well-being. 
For the advancement of these ends, the people have, at ail times, 
an indefeasible right to alter and reform their government. 
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The Preamble of the Hawaii Constitution states: "we the people r~serve 

the right to control our destiny ... " 

Article l, § 1 of the Hawaii Constitution states: 

Section 1. Ali political power of this State is inherent in the 
people and the responsibility for the exercise thereof rests with 
the people. Ail government is founded on this authority. 

I will describe these kinds of provisions as "popular sovereignty provisions." An authoritative 

commentator on the Indiana Constitution stated that "This initial segment of the constitution 

contains wording similar to parts of the Declaration of Independence. This section clearly 

outlines the basic, philosophical point that the people are ... political sovereigns with the power to 

create government to achieve peace, safety, and well being." WILLIAM P. MCLAUCHLAN, THE 

INDIANA STATE CONSTITUTION: A REFERENCE GUIDE 33 (1996). McLauchlan concludes that this 

type of clause reflects the aim to "democratize many aspects of [ state] governrnent." Id, at 11. 

In my book on the New Jersey Constitution I made the following observation about that 

constitution' s popular sovereignty provision: 

Paragraph a, together with the preamble, restates the underlying 
source of authority for the adoption of, and changes in, state 
constitutions. lt includes the Jeffersonian principle that each 
generation has the right to decide on its fonn of government by 
'recurrence to fundamental principles.' 

ROBERT F. WILLIAMS, THE NEW JERSEY STATE CONSTITUTION 45 (2d Ed. 2012). The popular 

sovereignty provision in the Maine Constitution (Art. I §2) has been described as not only 

expressing the doctrine of popular sovereignty but also the "social compact" theory of 
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govemment. MARSHALL J. TINKLE, THE MAINE STATE CONSTITUTION: A REFERENCE GUIDE 25 

(1992). 

Many of the American states actually have multiple provisions such as lndiana's, and 

Hawaii's. For example, Montana's state constitution, in Art. II §§ 1 and 2, reflects a similar 

philosophy but in two separate sections: 

1. Ali political power is vested in and derived from the people. 
Ail govemment of right originates with the people, is founded 
upon their will only, and is instituted sol el y for the good of the 
whole. 

2. The people have the exclusive right of governing themselves 
as a free, sovereign, and independent state. They may alter or 
abolish the constitution and form of goverrunent whenever they 
deem it necessary. 

The North Carolina Constitution also contains two different popular sovereignty 

provisions, Art. 1, §2: 

and §3: 

Sovereignty of the people. Ali political power is vested in 
and derived from the people; all government of rights 
originates from the people, is founded upon their will only, 
and instituted solely for the good of the whole. 

Internai govemment of the State. The people of this State have 
the inherent, sole, and exclusive right of regulating the internai 
govemment and police thereof, and of altering or abolishing 
their Constitution and form of govemment whenever it may be 
necessary to their safety and happiness; but every such right 
shall be exercised in pursuance of law and consistently with the 
Constitution of the United States. 
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The state constitution of Virginia also contains several popular sovereignty provisions. 

In many ways, Art. 1, §2, dating from 1776, is the paradigm for such provisions: "That all power 

is vested in, and consequently derived from, the people, that magistrates are their trustees and 

servants, and at all times amenable to them." Dr. John Dinan, commenting on this section stated: 

This section bas been unchanged since its adoption in the 1776 
Constitution. Although the principle of popular sovereignty 
infuses the design of state governmental institutions, and in that 
sense bas been quite influential, it bas only occasionally had a 
direct influence on constitutional disputes and the resolution of 
particular cases. 

JOHN DINAN, THE VIRGINIA STATE CONSTITUTION: A REFERENCE GUIDE 39 (2006). 

Thus, whether the American state constitutions contain one provision on popular 

sovereignty or several, it is clear that such provisions in American state constitutions have 

become standard. The provisions do, in fact, contain minor variations in language and emphasis 

but they all seem intended to express what an authoritative commentator on the clause in the 

Alabama Constitution (Art. 1, §2) noted: "This section makes explicit the state's commitment to 

the principle of popular sovereignty." WILLIAM H. STEWART, THE ALABAMA STATE 

CONSTITUTION: A REFERENCE GUIDE 22 (1994). Dr. Christian Fritz concludes: 

A central teaching of American constitutionalism is that in 
America the people are the sovereign who rule through the 
means of written constitutions. This precept also is the 
foundation for American constitutional theory. 

CHRISTIAN G. FRITZ, AMERICAN SOVEREIGNS, THE PEOPLE AND AMERICA' S CONSTITUTIONAL 

TRADITION BEFORE THE CIVIL w AR 290 (2008); James Henretta, Foreword: Rethinking the 

6 



American State Constitutional Tradition, 22 RtrrGERS L.J. 819, 826 (1991) ("activist popular 

sovereignty"). 

Scope and limits of popular sovereignty clauses 

Ali of these general points of view about the meaning, philosophy, and function of the 

popular sovereignty provisions in American state constitutions, however, must be analyzed 

within the legal and political understanding of state constitutions and the function of states within 

the American system of constitutional federalism. 

American state constitutions are intrastate constitutions that must operate within a structure 

based on imperium in imperio. See, e.g., FORREST McDONALD, STATES' RIGHTS AND THE UNION: 

IMPERIUM IN IMPERIO , 1776-1833 at 1 (2000). These state constitutions structure limited self-

rule within a system of shared rule. DANIEL J. ELAZAR, EXPLORING FEDERALISM 4-5 (1987). The 

Supremacy Clause of the United States Constitution (Art. VI, cl. 2), provides: 

This Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof; and all Treaties made, 
or which shall be made, under the Authority of the United 
States, shall be the supreme law of the land; and the Judges 
in every State shall be bound thereby, any Thing in the 
Constitution or laws of any State to the Contrary 
notwi thstanding. 

State constitutions are mechanisms or tools of "designing democracy" in federal 

countries like the United States, that utilize intrastate constitutions, but this design function is 

only for intrastate politie~ rather than for the national polity. See generally CASS SUNSTEIN, 
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DESIGNING DEMOCRACY: WHAT CONSTITUTIONS Do (2001). For an analysis of state 

constitutions as "political technology," see Donald S. Lutz, The Purposes of American State 

Constitutions, 12 PUBLIUS: THE JOURNAL OF FEDERALISM 27, 31 (1982). 

American state constitutions, therefore, constitute component parts of the· federal 

constitutional structure. The constitutions fonn interlocking, interdependent elements of each 

other. The American state constitutions, therefore, operate within the Federal Constitution. 

This is a fundamental element of American constitutional federalism. Sorne states also include 

provisions in their constitutions that make explicit the limitation of their popular sovereignty 

provisions to intrastate activities. 

There has been no controversy or litigation conceming the constitutional validity of the 

state constitutional popular sovereignty provisions. The fundamental restriction of the operative 

effect of state constitutions to intrastate matters, including their popular sovereignty provisions, 

is clearly enforceable by the United States Supreme Court. It is in this way that the American 

states are confined to the "space" for intrastate constitution-making competency that they are 

allotted within the federal structure. Robert F. Williams and G. Alan Tarr, Subnational 

Constitutional Space: A View from the States, Provinces, Regions, Lander, and Cantons, in 

FEDERALISM, SUBNATIONAL CONSTITUTIONS, AND MINORITY RIGHTS 1, 7 (G. ALAN Î ARR, 

ROBERT F. WILLIAMS, AND JOSEF MARKO, eds., 2004). 

Examples of this mechanism by which "a federal system polices" the boundaries of 

intrastate "constitution-making space allotted to the component units" are common in the 

American system. For example, the United States Supreme Court declared a provision of the 

Colorado State Constitution, that purported to bar local or state legislation protecting gays and 
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lesbians from discrimination, unconstitutional as violating the 14th Amendment's Equal 

Protection Clause. Romer v. Evans, 517 U.S. 620 (1996). 

Further, it is not only when state constitutions corne into conflict with the Federal 

Constitution that they are declared invalid. Under the Supremacy Clause, state constitutional 

provisions that conflict with federal statu/es are also declared invalid. For example, Califomia's 

state constitutional privacy provision could not be given force in a context covered in a contrary 

way by the federal labor laws. Utility Workers of America v. Southern California Edison Co., 

852 F. 2d 1083 (9 ph Cir. 1988), cert. denied, 489 U.S. 1078 (1989). 

There are man y other examples of the firm American constitutional law principle that the 

range of operation of state constitutional provisions, must be restricted only to the range of 

authority or competency possessed by the American states. 

Based on the clearly-recognized supremacy of the Federal Constitution, it is not 

surprising that there have been no cases, to my knowledge, challenging state constitutional 

popular sovereignty provisions as violating the Federal Constitution in any way, nor is there any 

academic opinion to that effect. These provisions are, in my opinion, fully compatible with the 

way in which the United States Constitution operates. 

Legal effects of popular sovereignty clauses 

State constitutional popular sovereignty provisions have both a symbolic and a practical, 

legal significance. It is just an intrastate significance in the United States. Both the legal 

significance of, and the fundamental point about the inherent limitations of state popular 

sovereignty within the United States, have been recognized by state courts. For example, the 

9 



Alabama Supreme Court relied on its constitution's popular sovereignty provisions to conclude 

that it was "self-evident that with the ultimate sovereignty residing in the people, they can legally 

and lawfully remove any provision from the [state] Constitution which they previously put in or 

ratified .... " But the Court was careful to note the limitations it had recognized in an earlier 

decision. lt had described the subject matter of astate constitutional amendment as unlimited, 

"except that it must continue to be a 'republican fonn,' Article IV, section 4, Constitution of the 

United States ... must not impair the obligations of contracts, nor otherwise violate Section 10, 

Article I, of the Constitution of the United States, nor violate the 14th amendment of the 

Constitution of the United States, nor any other provisions of it." Opinion of the Justices, 81 So. 

2d 881, 883-884 (Ala. 1955). 

In fact, as in Alabama, these provisions have figured in a variety of ways in actual 

litigation under the state constitutions. For example, the Maine provision was invoked in 

litigation challenging binding arbitration for public employees that reached the Supreme Judicial 

Court of Maine in 1983. Cape Elizabeth School Board v. Cape Elizabeth Teachers Association, 

459 A. 2d 166, 171-172 (Maine 1983). The Court explained: 

The delegation doctrine derives from the contract theory of 
government, under which consent is the only legitimate 
basis for the exercise of the government's coercive 
power .... according to that theory, discretionary power is, in 
effect, poJiticaJ power which must be Jimited to the 
politically responsible organs of government. 

Id, ( citing Art. 1, §2 reflecting "the contract theory of government"). 
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In the 1975 Arkansas decision Pryor v. Lowe, 523 S. W. 2d 199 (Ark. 1975) the 

legislature had purported to establish a limiled constitutional convention without a popular vote 

accepting such limitations. The Arkansas Court, citing the popular sovereignty provision in the 

Arkansas Constitution, stated: 

Since the delegates to a constitutional convention are 
exercising that ... "power ... inherent in the people" ... then 
it logically follows that any limitation upon the exercise of 
the power by the General Assembly, without ratification by 
the electorate, is prohibited ... 

Id, at 202. See Harvey v. Ridgeway, 450 S.W. 2d 281, 288 (Ark. 1970) (state constitutional 

convention delegate is representative of the people); Smith v. Cenarrusa, 415 P. 2d 11, 17 (Idaho 

1970); Gatewood v. Matthews, 403 S. W. 2d 716, 721 (Ky. 1966); Staples v. Gilmer, 33 S.E. 2d 

49 (Va. 1945). 

In a different context, the Iowa Supreme Court relied on the popular sovereignty 

provision to require write-in votes to be counted for candidates who were not on the ballot. 

Barr v. Carde/l, 155 N.W. 312, 313-314 (Iowa 1915). 

The Alaska Supreme Court, relying on its constitutional popular sovereignty provision 

(Art. 1, §2) invalidated misleading language on a ballot question on whether a constitutional 

convention should be called. Boucher v. Bamhojf, 495 P. 2d 77, 78 (Alas. 1972). 

Even the fundamental tenet of judicial interpretation of American state constitutions, that 

provisions should be interpreted in accord with the intent of the electorate that ratified the 

provision at a referendum, Robert F. Williams, The Brennan Lecture: lnterpreting State 

Conslilutions As Unique Legal Documents, 28 ÜKLA. CITY U.L. REV. 189, 194-197 (2002) 

c~voice of the people") has been linked to the popular sovereignty provisions of state 

11 



constitutions. See, e.g. ANNE FEDER LEE, THE HAWAII STATE CONSTITUTION: A REFERENCE 

0UIDE35 (1993) {citing State v. Miyaski, 614 P. 2d 915, 922 (1980)). 

Conclusions 

In ail of these instances, as well as others not discussed here, the popular sovereignty 

clauses were relevant to the resolution of internai, state law issues. 1 do not necessarily assert the 

correctness of ail of these decisions and scholarly points of view, but rather seek to demonstrate 

that the popular sovereignty clauses in American state constitutions can be effective beyond 

political rhetoric (and, even as political rhetoric, they are important), can be instrumental in state 

constitutional interpretation controversies, and can have actual legal eff ect. Ali of these functions 

and eff ects, however, are restricted to internai, state matters. 

Robert F. Williams 
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1. Preface 

• Scope of assignment 

I have been retaincd by the Québec Govemment to submit my opinion relating to certain 
questions of German Constitutional Law that were submitted to me. 

1 understand that my opinion is being sought in connection with pendîng litigalion before the 
Québec Superior Court relating to the Act adopted by the Québec National Assembly entitled: 
An Act Respecting the Exercise of the Fundamental Rights and Prerogalives of lhe Québec 
People and the Québec State" (S.Q., 2000, c. 46). 

The following questions were submitted tome: 

1) ln the German federation, what is the meaning and scope attributed to principles 
proclaimed in the constitutions of the Lander such as: 

)o. the Bavarian people; 

).;- the people are sovereign ( example: Saxony-Anhalt); 
).;- the power of the state originates from the people (example: Lower Saxony)~ 
~ the people shall express their will through elections and votes; dccisions shall be 

arrived at by majority votes (example: Bavaria); 
);>- the people have given themselves this constitution by an act of free selt:-determination 

(exampJe: Thuringia); 
) the people of the Free State of Saxony? 

Are these principlcs compatible with federal constitutional law respecling the division of 
legislative powers and the rules governing constitutional amendments? 

2) To your knowledge, are there other analogous principles of the Land constitutions that are 
similar to the principles proclaimcd in sections l to 5 and 13 of the ·'An Act Re.specling the 
Exercise of the Fundamental Rights and Prerogatives of the Québec People and the Québec 
State "? Jf so, what would be lhe answers in this regard to the questions asked in the previous 
section? 

• Scope of review 

1 personally wrote this report and did the research upon which it is based. 

ln preparing this report. I have reviewed and relied upon the relevant academic literature, on 
decisions by the German Federal Constitutional Court (collection of cases: BVerfGE) and on 
my own research in the fields of German federalism and the constitutional law of the Gennan 
states (Lander)~ as described in Appcndix 1. 

1 submit my opinion based on Gcnnan law. I have not been askcd to, nor do 1 submit any 
opinion on questions of Canadian or Québec Law. 

·--- - - -·---- --.. -·-·-···-··-----·-···---··"" ·--·-·-- ·------- . .... ·---····-· ----··-- - -·---·····-··--·--·"""'··-·· 
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• Statement of independence and qualifications 

This report has been prepared îndependently and objectively; l have no stake, directly or 
indirectly, in the outcome of the proceedings. 

1 attach in Appendix 2 my curriculum vitae. 

• Aim of opinion 

While the Gennan Lander are not sovereign states within the definition laid dm.m by 
international law, theîr constitutions frequently contain provisions that resemble provisions in 
the constitutions of sovereign states. This Brief aims to clarify the scope and meaning ofthese 
provisions .in the light of the Gennan federal constitution, called the Gnmdgesetz, or Basic 
Law (BL). 

• Summarv of opinion 

My opinion in response to the questions submitted to me concerning the existence in the 
Land's constitutions of principles set out in sections 1 to 5 and 13 of the Québec Act or 
principles similar to them, and their compatibility with the Federal Constitution can be 
summarized as follows: 

1. (a) The German Lander are states. As states they have a people oftheir own, state power 
and a terri tory. 

(b) However, the Lânder are not states as defined in international law but states within 
the mcaning of the Basic Law, being understood that Lander statehood is not derived 
from the Federation but rather is recognized by it. 

2. (a) The Lander are vested with constitutional autonomy. The Land constitutions and the 
federal constitution are in principal on an equal footing and exist alongside each other. 

(b) However, in those fields which are regulated in the Basic Law the Lander are subjecl 
to the federal constitution. 

3. (a) The Lander are democratic states wh.ich are based on the principle of sovereignty of 
the people. 

(b) However, the peoples of the Lander are not '"sovereign" in the proper meaning of the 
word. They are subject to the limitations as imposed by the Basic Law. 

4. (a) According to the democratic principle, ail Land authority must be derived fonn the 
respective Land people. 

(b) However, all Land authority is subject to the limitations as imposed by the Basic 
Law. The peoples of the Lander consist of the Gennan citizens living on the Land's 
territory at a given timc. 

5. (a) The Lander are vested with the right to sclf-detennination. 

(b) However, the concept of self'.-detennination must be construed in the light of the 
Basic Law. The right to self-delennination of the Lander has its roots in the federal 
constitution. 

--... - -···-- ···-· ·- ·· ' ~--------
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6. Ail provisions in the Land constitutions on sovereignty of the people, the democratic 
principle, constitutional autonomy etc. as discussed in this Brief are compatible with the 
Basic Law, in particular with the rules conceming the division of legislative powers and 
constitutional amendments. 

II. Basic features of the German federal state 

The Basic Law established Germany as a foderal state (Bundes1aat, see Art. 20 para.) BL). 
As a federal state, the Gcnnan state internally consists of two lcvels, both of which have state 
character: the Federation and the individual Lânder. The statehood of the Gennan Lander is 
reflected in many provisions in the Basic Law as wel l as in the fàct that all the Lander have 
adopted their own written constitutions. 

Jt is agreed that the concept of Lander statehood must be defined by reference to the Basic 
Law rather than international law. In my monograph Neuere Entwicklungen im 
Verjàssungsrecht der deutschen Lander, 3rd ed., Speyer 1995, I summarized on p. 2 that the 
Lander 

" [FREE TRANSLATlON] are not sovereign states as defined by 
international law but states within the meaning of the Basic Law. "1 

The reJationship between the Liinder and the Fedcration is generally characterized by the 
twofold quality of the Lander as "autonomous" states on the one hand and necessarily aJso as 
dependent members of the Federation on the other. These two elements must constantly be 
balanced in order to avoid tensions in the federal system. This has been stressed by the 
Fcdcral Constitutional Court in its jl.!dgment of 11 November 1999 in cases 2 BvF 2, 3/98, 1. 
2/99, BVerfGE 101, 158, on p. 222, where the court points to the ncccssary 

" [FREE TRANSLATION] ... balance between the "own statehood" 
[Eigenstaatlichkeia of the Lander and the jèderal solidary community 
[Solidargemeinschqfi] ... ". 2 

l.n those fields \vhich are regulated in the Basic Law, e.g. the division of legislative 
competences between the Federation and the liinder, which according to the decision of the 
Federal Constitutional Court of7 May 2001, case 2 BvK 1/00, BVerfGE 103, 332, on p. 350, 

"[FREE TRANSLATION] ... in afederal state canon/y be e.ffected on the 
levez of the state as a whole [Gesamtslaatj", 3 

the Lander are su~ject to the foderal constitution but for the rest the Liinder are on equal 
footing with the Federation. 

Art. 28 para. l BL refers to the constitutional o.rder of the Lander and thus safeguards their 
constitutional autonomy: 

1 Gennan wording: "sind Staaten nicht im Sinne des VO!kerrechts, sondern lm Sinne der Bundesverfassung." 
2 Gennan wording: "... Balance zwîschen Eigenstaatlichkcit der Lander und bundesstaatlicher 

Solidargemei nschaft ... ". 
Gcnnan wording: " ... erfolgt in einem Bundcsstaat nur auf den Ebene des Gesamlstaatcs." 
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" LFREE TRANSLATION] The constitutional order of the Lander must 
conform Io the principles of a republican, democratic, and social state 
governed by the rule oflaw, within the meaning of this Basic Law."1 

ln its constant jurisprudence, for example in its decision of 7 May 2001, case 2 BvK 1/00, 
BVerfGE 103, 332, on p. 350, the Fcdcral Constitutional Court has interpreted that provision 
as follows: 

" [FREE TRANSLA TlON] The Federal Constitutiona/ Court has _ 
repeated/y he/d thal in an eminently federative political system such as the 
Federal Republic of Germany the constilutional spheres of the Federation 
and of the Lander in principle exist alongside each other { . .]. Article 28 
para. 1 BL requires no more than a certain degree of homogeneity between 
the .fèderal constitution and the Land constitutions {. . .}. Unless the Basic 
Law regulates the Land constitutions the Lander are free Io arrange jor 
their co~1stitutional /aw and.for their constitutionaljurisdiction. "5 

Ill. The Lander as states 

1. Elements of Lander statehood 

Analogous to the definition of a sovereign state in international law, Gennan federal state 
doctrine stipulates three essential eJements of the statehood of the Liinder. ( 1) the peoples of 
the Lander; (2) state power; (3) the territory of the Lander. These elements substantiate the 
statehood of the German Lander, which the Federal Constitutional Court somewhat 
tautologically calls Eigenstaatlichlœil ('•own statehood") - see e.g. judgment of 26 July 1972~ 
case 2 BvF '1/71, BVerfGE 34, 9. on p. 20. The first element - the peoples of the Lander -
will be dealt with below (section V. 2.). 

2. OriginaJity oflander statehood 

According to the constant case-law of the Federal Constitutional Court - see for example the 
decision of24 March 1982, case 2 BvH l, 2/82, 2 BvR 233/82, BVerfGE 60. 175, on p. 207-

" [FREE TRANSLA TIONl the Lander as members of the Federation are 
states with their own - albeit limited - sovereign authority which is not 
derived from the Federalion but rather is recognized by if. ,IJ 

4 German wording: "Die verfüssungsmill3ige Ordnung in den Lündern muss den Grundsatzen des 
republikanischen, dcmokmtischen und sozialen Rcchtsstaates im Sinne dieses Grundgesetzes ent!>-prechcn." 
Gcm1an wording: "Das Bundcsvcrfassungsgericht hat wiederholt ausgesprochen, dass in einem betont 
füderativ gestalteten Staals\:vcsen wie der BundcsrepubUk Deutschland die Verfassungsbereiche des Bundes 
und der Lander grundstltzlich ncbencinander stehen ( .... J. Nach Artikel 28 Abs. l GG ist nur ein gewisses Mo.f3 
an Homogcnitlit der Bundesverfàssung und der Landcsverfassungen gefordert [ ... ]. Soweit das Grundgesetz 
für die Verfassungen der Uinder nichL'i bcstimmt, kthrncn die Lander îhr Verfassungsrecht und ihre 
Verfassungsgerichtsbarkeit sclbst ordnen." 

--~-· . . -~~-

Gennan wording: "Die Lander sind ais Glieder des Bundes Staaten mit cigcner - wenn auch gegenstandlich 
beschrankter- nicht vom Bund abgeleiteter, sondem von ihm anerkanntcr staatlicher Hohcitsmacht." 

--- ----- ----- - ----·--···-··· .. --...... --.. -·----· - ·- -·-"-
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This qualification may secm self'.-evident with regard to those Lander that came into being 
before the Federal Republic of Germany was founded, but it also applies to those Lander 
which were estab1ished or became part of the Federal Republic of Gcrmany afler its 
foundation. The '·originality'' of statehood of the Lander expressed in the afore-mentioned 
case-law is an essential presumption whose absence would inherently affect the state 
character of the Lünder. 

Of course, this concept of originality of statehood is not comparable to the statehood of states 
in international law because it requires qualification in the light of the limitations and 
requirements imposed on the Lander by the Basic Law. Hence, although the statehood of the 
Lander is not derived from the Fcderation, it is integrated into and partiaJly subordinatc to the 
Basic Law, which serves as an overall binding legal framework. To sum up, the Lânder are 
not states as defined by international law (although there are simHarities in many respects) but 
states within the meaning of the Basic Law. 

3. Attributes of.Lander statehood 

Statehood of the Lander is reflected in several attributes which are typical of (although not 
essential for) "real" states. Only the more widc-sprcad attributes shalJ be mentioned here. To 
begin with, all German Lander have enacted written constitutions. According to the 
prevailing view in the German literature, the adoption of a writtcn constitution by the Liinder 
is imperativeJy required by Art. 28 para. 1 BL, which says the "'constitutional order'' of the 
Lander must confom1 to certain principles. 

In their constitutions, many Lander expressly call themselves "states", for example the 
constitution ofBremen which says in Article. 143: 

" [FREE TRANSLATION] The city of Bremen and the city of Bremerhaven 
are each a mzmicipaUty of Jhe State o(Bremen. "7 

or the constitution ofHamburg which says in Article 3 para. 1: 

"[FREE TRANSLATION] The Free and llanseatic Ci;?' ofHamhurg is a 
democratic and social state governed hy the ru.le of law. ' 

Three Lander cven call themselves "Free-States" (Freistaat Baycm. Freistaat Sachsen. 
Freistaat Thüringcn). 

Most ·Land constitutions contain provisions on state goals and catalogues of fondamental 
rights. 

Although no Land has established a "state president" or a presidential system~ the Lander 
are constitutionally authorized in that regard to diverge from the Basic Law, which has 
installed a parliamentary system. In my contribution to the International Encyclopaedia of 

7 German wordîng: "Die Stadt Brcmcn und die Stadt Bremerhaven bildcn jede für sich eîne Gemeînde des 
brcmischcn Staatcs.'' 

8 German wording: "Die Freie und Hansestadt Hamburg ist ein demokratischer und sozialer Rechtsstaat.'' 

___ ............. -------------- --- ---- --·-··--·--·--.. ---·-.. ·--·-- _ .. _,_ ...... _____ ,_, ___ ,,_., __ ,,_,.,._, ...... ___ ,, __ . __ , ........ .............. -·--...... ___ , 
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Laws, Constitutional Law, Germany - Sub-national Constitutional Law, (eds: André Alen I 
David Haljan), Suppl. 102 (2013), no. 80, I concluded, 

"that Land constitutions n1i1y diverge from the mode/ <~f the Basic Law to a 
considerable exlent which, however, has not even nearly been exhausted so 
far. For example, a Land constilulion could choose a presidential system 
instead of a parliamentary system." 

IV. Constitutions of the Lander 

1. Constitutional autonomy 

The statehood of the Lander is particularly reflected in their right to create their own 
constitutions, that is to say in their constitutional autonomy. The constitutional autonomy of 
the Lander is implied in Art. 28 para. 1 BL, which expressly retèrs to the "constitutional 
order" (ve1fassungsmaj3ige Ordnung) of the Liinder. 

Of course, this autonomy is not unlimited but bound by the federa] constitution. This has been 
stated by the Federal Constitutional Court as early as in its judgment of 23 October 195 I, case 
BvG 1/51, BVerfGE l, 14, on p. 61, and confinned. e.g.! by the Constitutional Court of 
Brandenburg in its judgment of 21 March 1996, case 18/95, in: LKV 1996, p. 203 et seq., 
concerning the then envisagcd consolidation of the Liinder Berlin and Brandenburg where the 
court held: 

" [FREE TRANSLATION] But it also follows /rom the sovereignly of the 
people that a new constitution cannot be made legally dependenr on an 
earlier constitution. This applies with the proviso 1ha1 the constitution
maker of the land (people) is bound by umi1ritten /egal principles and by 
the requirements of the Basic Law pursuant to Article 28 para. 1 BL. "9 

ln that regard, Art. 28 para. 1 BL stipulates that the constitutional order of the Lander must 
conform to the principles of a republican. democratic, and social state governed by the rule of 
law, within the meaning of the Basic Law. This clause aims to guarantee a certain degree of 
homogeneity between the federal constitution and the constitutions of the Lander (it is 
therefore called the "homogeneity clause"). ln principle, the Land constitutions are on an 
cqual footing with the tèderal constitution. 'Ibis has been confirmed, inter alia, by the Federal 
Constitutiona] Court in its decision of 19 Novcmbcr 2002, case 2 BvR 329/97, BVerfDE 107, 
1, on p. 1 O. where the court stated with regard to the competences of the Land constitutional 
courts: 

"[FREE TRANSLATION] When delimiling the competences of the Federal 
Constitutiona/ Court and the constitutional courts of the Lander it must be 
assumed that in the fèderal slale as established by the Basic Law the 

Gcnnan wording: "Aus der VolkssouverâniUlt folgt aber auch. dass cinc ncuc Vcrfassung nicht rechtlich 
bindend von einer frühcren Verfüssung abhlingig gemacht werden kann. Dies gilt mît der MaBgabc, dass der 
Verfassungsgebcr des Landes (Volk) gemlli3 Art. 28 Abs. 1 GG an die überpositiven Rechlo;grundsütze und 
an die Vorgaben des Grundgesetzes gebunden ist." (emphasis added). 
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constitutional spheres of the Federation and of the Lander in princip/e exist 
alongside each other. ,,io 

2. Constitutîon-making 

Wfrhin the constitutional framework set by Art. 28 para. l BL, the Lander are basically free to 
design and build their constitutions. The Lander may restrict themselves to so-called 
'"organisational statutes~' which fu]fil only a minimum set of requirements (only example: the 
Constitution of Hamburg) or they may enact "complete constitutions" comprising inter alia 
state goals, values and H.mdamental rights catalogues (as the other Lander have donc). 

The constitutiona1 autonomy of the Lander has bcen rccognized by Lhe jurisprudence of the 
Federal Constitutional Court of 29 January 1974, case 2 BvN 1/69, BVerfGE 36. 342, on p. 
368. As Hans Nawiasky wrote in his commentary of the Bavarian constitution Die Ve1'jàssung 
des Freislaates Bayern, looselea'f: Miinchen 2006, part IV (Die Entwicklung des 
Verfassungsrechts seit 1946), on p. 5: 

" [FREE TRANSLATION] The Bavarian constitu1ion suggests to be the 
constitution of a self contained, selj:rufe<l litera/ly omni-competent 
Bavarian state. "11 

While having this right, the Lander may not enact constitutional provisions which are actually 
in confüct with the füderal (constitutional) law. This requirement is couched in Art. 31 BL. 
According to this frovision, '·[FREE TRANSLATION] federal law shall take precedence 
over Lander law".1 This clause is only applicable in case of a true conjlict between federal 
(constitutional) law and provisions of a Land constitution. For example. fundamental rights in 
land constitutions with a larger scope of protection must be regarded as being ·in 
conformity' (consistent) with the fondamental rights of the Basic Law if the latter rights can 
be construed as only granting a minimum standard on federal level and arc, conscqucntly, not 
opposed to a higher degree of protection in the Land constitutions (see decision of the Ferlerai 
Constitutional Court of 15 October 1997, case 2 BvN 1/95. BVerfGE 96, pp. 345 et seq.) 

As a matter of course, land constitutions may not regulate issues atîecting the ferlerai 
constitutional order such as the rcpartition of lcgislativc compctcnccs betwecn the Federation 
and the component states (see decision of the f'ederal Constitutional Court of 7 May 2001, 
case 2 BvK 1/00, BVerfGE 103, 332, on p. 350, as cited above, section Il. , first citation of the 
decision). Also, the creation of Land constitutional law is a matter reserved exclusively to the 
Land~,. constituent power while the constituent power of the Federation can only create 
jèderal constitutional law. 

10 German wording: ,.Bei der Abgrenzung der Zustandigkeit des Bundesverfassungsgcrichts von der 
Zustandigkcit der Landcsvcrfassungsgerichtc ist davon auszugehen, dass im Bundesstaat des Grundgesetz.cs 
die Vcrfassungsbcreichc des Bundes und der Lânder grundsatzlich selbstandig nebeneinander stehen". 

11 Gem1an wording: ''Die BV [Bayerischc Verfassung] vermittelt den Eindruck, Verfüssung cines nach auf3cn 
geschlossenen, allein über sich verfügenden; im vo!Jen Wortsinn allzustiindigen buyerischen Staates zu sein." 

12 German wording: ,,Bundesrecht bricht Landesrecht". 

- - --······- -- .. ·- -- - - - - -- .... , ___ ..... _ ____ ·-- ···-·· .. -·---···--------··.._ ........................... ·----···-····----.. .................. _., ____ --.. ·----····· .. ·····~··--·--
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3. Constitutional amendment 

All /,and constitutions provide for constitutional amendment. The amcndment procedures 
differ from Land to Land but generally speaking the amendment of a Land constitution is a 
sort of 1egis1ative process as opposed to the original adoption of a constitution. Constitutional 
amendment can only take place within the 1imits set hy the federal constitution as described 
above (section TV. 2.). Accordingly, when amending their constitutions, the .Lander have to 
abide by the constitutional frame set by Art. 28 para. 1 BL (''the '"homogeneity clause''). 

V. The democratic prinC'iple in the Land constitutions 

.1. The Lamier as "democratic states" 

Ali the German Lander are democracies. This is reflected in the Land constitutions in several 
ways. 

First of ail, the Lander expressly call themselves "'democratic states". The constitution of 
Baden-Württemberg, for example, states in Article 23 para. l: 

" [FREE TRANSLATION] The Land Baden-Würtlember7 is a republican, 
democratic, and social state governed hy the rule oflaw. "1 

The constitution ofl-lessen states in Article 65: 

" [FREE TRANSLATION] Hessen is a democratic and parliamenlary1 
republic. ,,u 

To givc a third example, the constitution of Mecklenburg-Western Pomerania states in Article 
2: 

" [FREE TRANSLA TJON] Mecklenburg-Westem Pomerania is a 
repubiican, democralic, social state committed ta the protecJion <~(the 
natural bases of lijè and governed by the rule of/env. "15 

2. The peoples of the Liinder 

The democratic principle as well as the Liinder's state character inter alia necessitate their 
having an own '"people". This requirement was confirmed by the Federa1 Constitutional Court 
in one ofits very first decisions of23 October 1951, case 2 BvG 1/51, BVerfGE 1, 14, where 
it stated on p. 50: 

13 Gennan wording: "Das Land Baden-Wi.irttcmbcrg ist ein republikanischer. demokratischer und sozialer 
Rechtsstaat." 

14 German wording: "Hesscn ist eîne dcmokratische und parlamentarische. Republik." 
15 German wording: "Mccklenburg-Vorpommern ist ein republikanischer, demokratischer, sozialer und dem 

Schutz der natürlichcn Lebcnsgrundlagen verpflichteter Rechtsstaat." 
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" [FREE TRANSLATION] The land Baden as a member of the Fe de ration 
is a stale which as such necessarily has a people. "16 

Legat doctrine confinns that view. Michael Sachs in his article Das Staatsvolk in den 
Liindem, Archiv des offentlichen Rechts 108 ( 1983). p. 68 (71 ), concludes: 

"[FREE TRANS.LA TION] lt can be stated that the Basic Law cons/rues the 
Lander as .\·tales wilh a corresponding people. 1117 

Similarly, Matthias Herdegen, Strukturen und lnstitute des Ver:fassungsrechts der Lander, in: 
Josef lsensee I Paul Kirchhof (eds). Handbuch des Staatsrcchts der Bundcsrepublik 
Deutschland, Vol. VI, 3rd ed .• Heidelberg 2009, p. 271 (276 et seq.) writes: 

" [FREE TRANSLATION] The state quality of the Liinder which 
distinguishes them /rom mere administrative entities is based on the 
recognition <~fan own people being in a closer relationship wilh slate 
territmy and state authority. "18 

In my contribution to the International Encyclopaedia of Laws, Constitutional Law, Germany 
- Suh-national Conslilutional Law (eds: André Alen /David Hal.jan), Suppl. 102 (2013), no. 
209, 1 summarized that legal situation as follows: 

"Given the state character of the German Lander (.\·ee Nos 2, 43), ail Lander 
necessarily have a people of their own that can be distinguished from the 
people of the Federation as a whole. ln terms of stale theory a state without 
a people is inconceivable ... ". 

This is reflected in various provisions of the Land constitutions. A few examples may suffi cc: 

The constitution of Baden-Wiirttemberg in its preamble says: 

"[FREE TRANSLATION] ... the people ofBaden-Württemherg by virtue of 
its constitution-making power acting through the Constitutional Assemhly 
has bestowed upon itself this constitution. "19 

The constitution of Bavaria in its preamble says: 

Hi German wording: "Dus Land Baden ist ais Glied des Bundes cin Staal, zu dem notwcndigcrweise ein 
Staatsvolk gehOrt." 

11 German wording: "Damit kann festgestellt werden, daB das Grundgesetz die Uinder ais Staaten mit cincm 
zugehi.irigen Staatsvolk sieht." 

18 Gennan wording: "Die Staatsqualitiit der Lander, welche diese über schlichte Verwaltungseinheiten 
hinaushebt, beruht auf der Anerkennung eines cigenen Stual"ivolkes, das zum Staatsgebîet und zur 
Staatsgcwalt der U\nder in einer engeren Beziehung stcht." 

19 German wording: '' ... hat sich das Volk von Badcn-Württembcrg ... kraft seiner verfüssunggcbenden Gewalt 
durch die Verfussunggebcnde Landesvcrsammlung dicsc Vcrfassung gegcben". 

--- OM .. _ _____ · -····· .. -· , m _ _ _ _ , .... -..~,••0000 ••••O•OOU_,, __ ... 
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" [FREE TRANSLATION] Mindful of the physical devastation ... firm(v 
inlending moreover Io secure permanent/y for fature German generations 
the blessing of Peace, Humanity and Law . .. the Bavarian people hereby 
hestows up(m ftself the fol/owing Democratic Constitution. "10 

The constitution of Mecklenburg-Westem Pomerania states in Article 5 para. 1: 

"[FREE TRANSLA TJON] The people o[Mecklenburg-Weslern Pomerania . 
avows itse(f Io the lm.man rights heing the basis of state community, peace · 
and justice. "21 

The constitution of Saxony states in Article 5 para. 1 first sentence: 

" [FREE TRANSLATION] Citizens of German, Sorbian or other ethnie 
origin constilute the people ofthe Free-State o[Saxonv. "22 

The land constitutions frequently refer to "their" people in more general tenns, in particular 
in connection with provisions concerning the elections to the Land parliaments. The 
Constitution of Saxony, fbr example, says in Article 39 para. 1 : 

" [FREE ~'RANSLATION] The Landta?, is the elected representation of the 
people. ,, __ 

And in Article 39 para. 3 first sentence the Constitution of Saxony stipulates: 

"[FREE TRANSLATION] The Members of the Landtag shal/ represent the 
whole people. "14 

The people of a state is composed of its citizens. Sovereign states in international law are 
basically free to determine the criteria governing the acquirement of citizenship. The Liinder, 
howcvcr, must adhere to the rcquircments and limits set by the Basic Law. So far no Land has 
adopted a ''citizensbip act" of its own in order to regulate the acquirement of citizenship or to 
shape a special legal relationship between the Land and its citizens. However, minimum 
durations of residence nccessary to vote or to be elected are specified in the Land Election 
Acts .. 

According to the casc-law of the Fedcral Constitutional Court, the peoples of the Lander are 
composed of ail Germans living in the individual Lander. ln its judgment of 31 October 1990 

20 German wording: "Angesichts des Trümmcrfcldes ... in dem festen Entschlusse. den kommenden deutschen 
Geschlechtem die Segnungen des Friedens. der Menschlichkeit und des Rechtes dauemd zu sichern, gibt sich 
das Baverischc Volk ... nachstehende dcmokratischc Verfassung." 

21 Germa;1 wording: "Das Volk von Mecklenburg-Vorpommern bekennt sich zu den Menschcnrechten ais 
Grundlage der staatlichcn Gcme.inschaft, des Friedcns und der Gcrechtigkeit." 

~., German \VOrding: " Dem Volk des Freistaates Sachsen gehüren Bürger deutscher~ sorbjscher und anderer 
Volkszugehorigkeit an." 

23 German wording: "Der Landtag isl die gcwahltc Vcrtrctung des Volkes." 
:?

4 Gcnnan wording: "Die Abgeordncten vertrcten das ganzc Volk. 

----···- - --- ---- ···- .. ___ .... ---- -. ..... ·--· ------- - - ··-----·-···-·----
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in case 2 BvF 3/89, BVerfGE 83, 60 (on p. 71), the Federal Constitutional Court while 
referring to Article 28 para. 1 of the Basic Law stated: 

" [FREE TRANSLATION] .ln each Land, county, and municipality the 
people shall be represented by a body chosen in genera/, direct, free, equal 
and secret elections (Art. 28para. 1 2nd sentence Basic Lm1~). People within 
the meaning of these constitulional norms is the entirety of ail Germam· 
living in the respective electoral area. "25 

The definition given by the Federal Constitutiona] Court is reflected in some Land 
constitutions. A definition in that sense is providcd in the constitution of Rhineland
Palatinate. Article 75 para 2 first sentence says: 

" [FREE TRANSLATION] Citi:::ens of the state are ail German nationals 
living or usually resident in Rhineland-Palatinale. "26 

The constitution of Brandenburg states in Article 3 para. 1 first sentence: 

" [FREE TRANSLATION] Citizens in the meaning of this constitution are 
al/ Germans pur .. rnant to Article 116 para. 1 BL permanent/y resident in the 
Land Brandenburg. "27 

· 

Less explicit, the constitution of Berlin providcs in Article 2 first sentence: 

11 [FREE TRANSLATION] Public authority shall be held hy al/ German 
nationals domiciled in Berlin. "28 

Even more indirectly. with reference to voting rights, the constitution of Saxony states in 
Article 4 para. 2: 

"[FREE TRANSLATION] Ail citizens who live in the Land or usualf;y have 
residence there and have reached the age of 18 by the day oflhe election <>r 
referendum shall be entilled Io e/ecl or vote. "29 

Similarly, the Constitution of Saxony-Anhalt states in Article 42 para. 2 first sentence: 

25 Gennan wording: "ln den Lündcm, Krciscn und Gcmeindcn muH das Volk eine Vertretung haben, die aus 
allgemeinen, unmittelbaren, freien, gleîchen und geheimen Wuhlen hervorgegangcn ist (Art. 28 Abs. 1 Satz 2 
GG). Volk im Sinne dieser Verfassungsnonnen ist die Gesamtheit der in dem jeweiligen Wahlgebiet 
ansllssigen Deutschen." · · 

26 Gennan worùing: "StaatsbOrger sînd aile Deutschen, die in Rhcinland-Pfülz wohnen oder sich sonst 
gewôhnlich don aufüaJten." 

17 German worùing. ''Bürger im Sinne dieser Verfassung sind aile Dcutschcn im Sînne des Artikels l 16 Absatz 
l des Grundgcsctzcs mît stlindigem Wohnsitz im Land Brandcnburg." 

28 German worJing: 11Trüger der ôffcntlichen Gcwalt ist Jie Gesamtheit der Deutschen. die in Berlin ihrcn 
Wohnsitz habcn." 

29 German wording: "Wahl- und slimmbcrcchtigt sind aile Biirger, die im Land wohnen oder sich don 
gewohnlich aufhaltcn und am Tag der Wahl oder Abstimmung das 18. Lebensjahr vollendet habcn." 

.. 

- ·-------·· ---·······--·······-··· .. -··-------~-------------·-----------.,.,.,,_,, .,...., __ .. _,. ................................................ .._ .... .. 
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" [FREE TRANSLATION] Entit/ed to vote and to be e/ected are al/ 
German nalionals who have attained the age of 18 and who are resident in 

î - • 
Saxony-Anhult. ,,_ 0 

Consequently. the capacity of being a citizen of a particular Land is dependent on living on 
the Land's territory. Land citizenship necessarily expires when the citizen takes up residence 
in another Land. 

3. Sovereign ty of the people 

Furthermorc, the Land constitutions unambiguously anchor the principle of sovereignty of the 
people. This principle is the constitutional comerstone of the democratic principle. It refers to 
the people as the very basis of the state, of its institutions and of ils powers and imposes 
numerous requircments concerning e.g. democratic representation, elections, transfer of 
powers and the possible forms of democratic lcgitimation. Given its rather abstract nature, the 
principJe of sovereignty of the people has rarely been called upon before the Federal 
Constitutional Court. This has been the case, e.g., in proceedings instituted by a parliamentary 
group (.Fraktion) to safeguard its right to equal representation in parHamentary committees 
(see judgment of 8 December 2004, case 2 BvE 3/02, BVerfGE l 12~ 118 [on p. 123]), or in 
proceedings concerning the scrutiny of Land elections (seejudgment of 8 February 2001, case 
2 BvF 1/00, BVerfGE 103, 1 .11 [on p. J 21 ]). The principle of sovereignty of the people bas 
aise been invoked before Land constitutional courts, e.g., in proceedings before the 
Constitutional Court of Brandenburg Uudgment of 21 March 1996, case 18/95, in: LKV 1996, 
p. 203 et seq.) which were instituted against the Treaty between the Lander Berlin and 
Brandenburg aimed at consolidation of both Liinder and at forming a new Land '"Berlin
Brandenburg" (this was eventually refused in a referendum). 

Many Land constitutions, e.g. the constitutions of Baden-WUrttemberg, of Mecklenburg
Western Pomerania. or of Saxony, have literally adopted the wording of Article 20 para. 2 BL 
which says: 

''[FREE TRANSLATION] Ali stale authority is derived /rom the people. It 
shall be exercised by the people through elecfions and other votes and 
through spec(/lc legislative, executive, andjudicial bodies. ,JJ 

Fcw constitutions use a slightly different wording. like the constitutions of Bavaria (Article 2 
para. J 2nu sentence) and of Rhineland-Palatinate (Article 74 para. 2) which state: 

11 [FREE TRANSLATIONJ 71œ power <~lthe stale helongs to the people. ,,Jl 

30 Gen11an wording: "Wahlberechtigt und wahlbar sind aile Deutschen, die das 18. Leben~jahr vollendet und im 
Lande Sachsen-Anhalt ihren Wohnsitz haben." 

31 German wordîng: "Alle Staatsgewalt geht vom Volke aus. Sie wird vom Volke in Wahlen und 
Abstimmungcn und durch besondere Organe der Gesctzgebung, der vollziehenden Gewalt und der 
Rechtsprcchung ausgeübt." 

32 German wording: "Trtlgcr der Staatsgcwalt ist das Volk." 

__ .......... ..... ______ _ -------- --- - -·---·---·-·-



14 

Sorne Land constitutions p.lace even more emphasis on the pcople's sovereignty. namely the 
Constitution of Hesse which states in Article 70: 

" [FREE TRANSLATION] State authority inalienably rests with the 
people. "33 

and the constitution of Saxon y-Anhalt which provides in Article 2 para. 2: 

" [FREE TRANSLATJON] The people is the sovereig11. Ail stale autho,-ity 
is derived /rom the people. lt shal/ be exercised hy the people through 
elections and other votes and through legislative, executive und judicial 
bodies. 1134 

4. nemocratic representation 

The peoples of the ltinder are also the points of refercncc of the prov1S1ons concerning 
democratic representation. Many Land constitutions contain provisions such as the 
constitution ofBrandenburg which states in Article 55 para. 1: 

"[FREE TRANSLATION] The Landtag is the elected representation of the 
people. "35 · 

and in Article 56 para. 1 first sentence: 

" [FREE TRANSLATION] The Members of the Landtag shall be 
representatives of the whole people, not bound by orders or instructions. "36 

ln that regard the commentary by Paul Feuchte et al. Verfassung des Landes Baden
Würllemherg, Stuttgart et al.. 1987, clarifies on p. 305: 

" [FREE TRANSLATION] Representation through the Landtag covers the 
whole people. The individual member of parliament a/so represents the 
whole people. not on~v an e/ectoral district or a part r>f the e/ectorate ... ". 37 

13 Gennan wording: "Die Staatsgewalt liegt unverâuBerlich beim Volke". 
34 German wording: "Das Volk ist der Souveran. Yom Volk geht aJle Staatsgewalt aus. Sie wird vom Volke in 

Wahlen und Abstimmungen sowie durch die Organe der Gesetzgebung, der vollzichendcn Gewalt und der 
Rechtsprechung ausgeübt." 

35 German wording: "Der Landtag ist die gcwiihlte Vertrctung des Volkes". 
36 Gennan wording: "Die Abgeordneten sind Vertreter des ganzen Volkes, an Auflrage und Weisungcn nîcht 

gcbundcn." 
37 Gennan wording: "Die Reprâsentation durch den Lundtag umfaBt das ganze Volk. Auch der einzelne 

Abgeordnete vertritl das ganze Volk, nicht nur eincn Wahlkreis oder einen Teil der Wahler ... ". 

--------·-··--·-··-- ··· -· ··-····· ·--·· ··-·--··-·-·-·-······ ... --······-··-----·---·----···-·-······--···--··-·-- ············-··--···-··----·- - - ···------· 
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The principle of parliamentary representation irnplies that the land parliarnents are the main 
legislators. Although some Land constitutions secm to suggcst that legislation through the 
people is on par with legislation through the Land parliaments - see in that regard Art. 5 Abs. 
1 of the constitution of Ba varia: 

" [FREE TRANSLATION] Legis/a/ive power is the exclusive prerogative ~f 
the people and their representatives. ,,JB 

- this impression is refuted by many other provisions which regulate the division of 
legislative power in greater detai1. For cxample, the constitution of Rhineland-Palaiinatc -
Jike the constitutions of Schleswig-Holstein (Article 10 para. 1 first sentence) and of 
Thuringia (Article 48 para 1 )- states in Article 79 para. l: 

"[FREE TRANSLATION] The Landtag sh<tll be Jhe supreme organ /Or the 
formation of the polilical will elected by the people. Tt sha/l represent the 
people, elect the minister president ... ". 39 

Also, the constitution of Saarland in Article 65 para. 2 first sentence mirrors the repartition of 
legislativc ~ompetcnces more realistically: 

" [FREE TRANSLATION] Legis/a/ive power is exercised by the Landtag 
un/ess reserved for the people direct/y by the constitution. '"'0 

ln fact, though direct legislation, i.e. the involvement of the people in the law-making process, 
is more rampant in the Land constitutions than in the Federal constitution~ it plays no 
important role in the legislative practice of the Lander. 

5. Summary 

The capacity of the Lânder as democratic states is necessarily linked with the lânder's having 
a people of their own. Ali the state authority of the Lander originales from the peoples of the 
Lander, which are the very sources of Jegitimation of ail state institutions and activit.ies. 
Although the democratic principle is closely associated with the concept of sovereignty of 
the people. it must be observed that the peoples of the Lander are not "'sovereign" in the 
proper meaning of the word, that is to say they are not an omnipotent source of power; rather 
they are subject to the conditions and restrictions imposed by the federal constitution (The 
Basic Law) and can exercise their constitution-making power only within those limits (see 
j udgment of the Constitutional Court of Brandenburg of 21 March 1996, case 18/95, cited 
above, section IV. l.). 

38 German wording: "Die gesctzgcbcndc Gewalt steht ausschlie131ich dern Volk und der Volksvertretung zu.'' 
39 German wording: "Der Landtag ist da'i vom Volk gcwilhltc oberste Organ der politischen Willensbildung. Er 

vcrtritt das Volk, wahlt den Ministerprlisidenlen ... ". 
40 German wording: "Der Landtag Ubt die gcsctzgebcndc Gewalt aus, sowcit sic nicht durch die Vcrfassung 

dem Volkc unmittclbar vorbehaltcn ist." 

------- -----·- ···••«•• __ ....... ,_ .. ___ _ 
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The establishment of a democratic system in the Lander is not optional but mandatory. 
Accordjng to Art. 28 para. l BL, the constitutional order of the Uinder must conform inter 
alia to the democratic principle within the meaning of the Basic Law. 

VI. Right to self-determination 

If it is true that, in a democracy, sovereignty belongs to the people (see section V.), then the 
peoples of the Lânder must be regarded as having the right to self:.determination. lndeed. the 
Federal Constitutional Court in one of its first decisions has assigned that right to the peoples 
of the Lander. ln its j udgmcnt of 23 Oclobcr 19 51 in case 2 BvG l /5 l, B VerfG E 1, 14, the 
court stated on page 50: 

"[FREE TRANSLATION] ... ltjollowsfrom the democratic principle that a 
people is entitled to decide on ils own political basic order and, 
consequently, on the continuation <~f the existence of ils stale. The Land 
Baden as a men1her of the Federation is a slate which as such necessari/y 
has a people. ln a democracy that right of selftletermination is assigned to 
the people of the state [ .. .}. ... ,r1J 

Accordingly. some Lander constitutions refer to the right of "frce self:.detennination" in their 
prcambles: 

Constitution of Mecklcnburg-Western Pomerania: 

" [FREE TRANSLATION] ... based 011 the Basic Law of the Federal 
Republic of Germany the people of Mecklenburg-Western Pomerania have 
bestowed upon itself in ti-ee self-determination this Land constitution. ,,.,2 

Constitution of Saxony-Anhalt: 

" [FREE TRANSLATlON] Acting in [ree sel(-determination the people of 
Saxony-Anhall has hestowed upon itself this conslitution. ,,.13 

Constitution of Thuri ngia: 

"[FREE TRANSLATION] Conscious of the cultural wealth ... the people t.?f 
the Free-State of Thuringia acting in free sel(-determination and a!sn in 
re.\ponsihility before God has bestowed upon itselfthis constitulion. "44 

41 Gennan wording: "Dafl ein Volk über seine stuatliche Grundordnung und damit auch über das Fortbcstehen 
seines Staates grundsatzlich selbst zu bcstimmen hat, crgibt sich ... aus dem dcmokratischen Prinzip. ( ... ) Das 
Land Baden ist aJs Glicd des Bundes ein Staat, zu <lem notwendigern·eise ein Staatsvolk gch()rt. Dicses 
Staatsvolk [ ... ] bcsitzt in der Demokratic jenes Selbstbestimmungsrecht." 

42 German wording: "... habcn sich die Bürger Mecklenburg-Vorpommcms auf der Grundlage des 
Grundgcsetzes für die Bundesrcpublik Deutschland in frcicr Sclbslbcstimmung diesc Landcsverfüssung 
gegcbcn." 

43 German wording: "ln frcîcr Sclbstbcstîmmung gibt sich das Volk von Sachsen-Anhalt dicse Verfassung." 
44 "ln dcm Bewussl5ein des kulturellen Reichtums ... gibt sich das Volk des Freistaates ThUringcn in freier 

Selbstbestimmung und auch in Verantwortung vor Gott diese Vertàssung." 

·--·-•• ................ , .. , ...... ___ -· __ ....... __ . --.. ·---- M•- ·-···--~---·-- - .. ··-·-•• "" ••MO ...,. , .~·>• ....... _ °'' M·~·"-'" ... ''"'' ,_ ''' "° _,, ~" >• o "" ''""'" ···-" ·-·--•'""••'· "·~- .... ,,.,,,.,,,,, ,____, _ __. .. ,_, __ ,,,...._ .. ~ .... 
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Even the preamble of Basic Law confirms: 

" [FREE TRANSLATION] German'> in the Lander of Baden-Württemberg, 
Bavaria, Berlin [elc] have achieved the unity and freedom of Oermany in 
(ree sel{-determination. '"'5 

However, both the Fedcral Constitutional Court and the academic liternture point to the fact 
that the concept of "self-detennination" can only be construed in the light of the federal 
constitution, which may set limits to the exercise of that right. Therefore, the Federal 
Constitutional Court in its abovc-mentioned judgment of 23 October 1951 continues as 
follows: 

" [FREE TRANSLATION] Decisive. however, is that Baden being a 
component Mate of the Federation is not autonomous and independent but 
integrated into the federa/ order which sets limits Io its authority in several 
directions. "46 

Siegfried Jutzi in his commentary on the preamble of the Constitution of Thuringia (Die 
Ve'(/àssung des Freistaats Thüringen - Kommentar von Joachim Link / Siegfried Jutzi I Jôrg 
Hopfe, Stuttgart et al., 1994, page 52, note 14) summarizes that situation as follows: 

" [FREE TRANSLATION] The statement that the people has bestowed 
upon itself the Land constitution i11 free self-determi11ation 1:r; correct and is 
the result <~f the success of the peace.fid changes of autumn 1989 mentioned 
at the beginning of the preamhle. Although this success was dependent on 
the cooperation of other states ... and on the acquiescence of the Allies, in 
particular the USSR, Lhe Constitution, after that lime. was given in free self 
determination, certain/y u11der the roof of the .Ba.îic Law which, however, 
was reached by w~y of accession to the Federal Republic of Germany in 
.free seif-determination. '"'7 

Therefore. under German constitutional law no Land people can invoke a right to self
detennination which is directed against the state~ which, in other words, bas its roots in 
international law. This has been confirmed by the Federa] Constitutional Court in its judgment 
of 11 July 1961 , cases 2 BvG 2/58~ 2 BvE 1/59, BVerfGE 13, 54, on p. 93: 

45 German won.Jing. "Die Deutschen in den Ll.tndcrn Baden-Württemberg, Bayern, Berlin [etc] haben in freier 
Selbstbestimmung die Einhcit und Frcihcit Deutschlands vollendet." 

46 German wording: ,,Entscheidend isl aber, daB Baden als Gliedstaat des Bundcs nicht sclbstiindig und 
unnbhüngig, sondem in die bundesstaatlichc û(dnung einbczogcn ist., die seine .Hoheitsmacht in 
versc.hiedener Richtung bcschrankt." 

47 German wording: "Der Hinweis, daf3 sich das Yolk die Landesverfassung infreier Selhsthestimmung gibt, ist 
zutreffend und Folge des eingangs der Praambel erwahnten Erfolges der friedlichen Vcranderungen des 
Herbstes 1989. DaB dieser Erfolg auf die Mitwirkung anderer Staaten ... und die Duldung der Aliierten, insb. 
der lJdSSR, angewicsen war .. ., andert nichts daran, daB nach dieser Zeit die Yerfassung in freier 
Selbstbestimmung gegebcn wurde; freilich unter dem Dach des Grundgesetzes, das jedoch ebenfalls îm 
Wcg des Bcitritts zur Bundesrepublik Deutschland in freier Selbstbestimmung erreicht \.,,urde." (emphasis 
added). 

---·····--······--- .... ··-··-··-·-·--- ..... _, _______ _ 
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"[FREE TRANSLA TlON] A 'right to se!f-determinalion' as i'roked by the 
complainanls does not exisl under German federal state law. ''"' 

Rather, a "right to self-detennination" as provided for in some Land constitutions must be 
construcd in conformity with the Basic Law. 

VII. Conclusions 

The state character of the Lander is essentially undisputed in German state doctrine and a 
necessary clement of the German federal state theory. The Lander are not defined as 
sovereign states within the mcaning of international law but as being invariably subject to the 
tèderal constitution. 

This, however, does not mean that the concept of a sovereign state in international law is 
irrelcvant for understanding the state character of. the Gennan Lander. ln fact, that concept 
shines through in all the debates about the legal nature of the German Lander. Howcver~ any 
analogy between the German Lander and sovereign states in international law must be 
quali.fied in the light of the federal constitution, which provides the overaJI binding 
constitutional framework. No term used in international law to describe individual eJemcnts of 
sovcreign states (such as "people'', '"tcrritory'', ''authority", hconstitution,\ "constitutîonal 
court'\ "self-determination", "'democracy", '~state goals", "fundamcntal rights'') can be used in 
the German ferlerai context without being adapted. 

The Basic Law, in Article 28 para. 1, requires the Lander to adopta democratic system which 
includes the principlc of popular sovereignty. This principle requires the Lander 's having a 
people of thei.r own. Therefore, provisions in Land constitutions on sovereignty of the people 
are not in contradiction with the federal constitution but, on the contrary, compatible with, and 
indeed required by, it. Sovcreignty of the people as applîed to the Land peoples does nol 
empower the Land peoples - or their representative bodies - to exceed the limits set by the 
ferlerai constitution. 

ft d~ 0:, [L_f ol~ ~f 
. Matthias Niedobitek 

48 Gcmmn wording: ''Ein 'Selbstbestimmungsrccht', wie es dje Beschwerdeführer geltend machen, gibt es 
jedcnfalls nicht im deutschcn Bundesstaatsrecht." This case concerned the duties of the Fcderal Govcrnment 
to be respected within the procedure for territorial consolidation as provided for in Article 29 BL. 

--~ --·-- ·--·· ·- ·- -·-- -- ·- -

• 



• ' I» 

19 

List of Publications by Matthias Niedobitek 
relevant to the issue of the Brief 

Neuere .Entwicklungen im Vcrfassungsrccht der dcutschen Lander 
Recenl Developmenls in lhe Conslilutional Lm11 of the German Lander 
(Speyerer Forschungsberichte 138), 3. ed., Speyer 1995, 53 p. 

Appendix 1 

Das Recht der grenzübcrschreitenden Vertrage - Bund, Lander und Gemeinden ais 
Trager grenzüberschreitender Zusammenarbeit 
The Law of Transborder Treaties and Contracts - Federation, Liinder and Municipalities as 
Actors in Transborder Cooperation 
Jus Publicum Vol. 66, Tübingen 2001, 536 p. (habilitation). 

Fundamental Rights in the Constitutions of the German Lander, in: Albrecht Weber (ed.), 
Fundamcntal Rights in Europe and North America, Part A - Basic Work, looseleaf ediLion, 
London / The Hague / Boston 200 l, 8 p. 

Rechtliche _Probleme für die Auflenbeziehungen von Regioncn, dargestellt am deutschen 
Beispicl 
Legal Problems of External Relations ofRegions: the Case ofGermany 
in: Rudolf Hrbek (ed.), External Relations of Regions in Europe and the World, Baden-Baden 
2003, p. 17-31. 

Die Landesregierung in den Verfassungen der dcutscben Lander 
The Land Govermnent in the Constitutions of the German Lander 
in: Arthur Benz I Heinrich Siedentopf /Karl-Peter Sommennann (cds.), lnstitutioncnwandcl 
in Regierung und Vcrwaltung - Festschrift für Klaus Konig, Berlin 2004. p. 355-370. 

"Europa" ais Gcgcnstand der Foderalismusreform 
"Europe" as an issue of Lhefederali.vm reform 
in: Europaisches Zentrum für Foderalismus-Forschung (ed.), Jahrbuch des Fôderalismus 
2007, Baden-Baden 2007, p. 191-204. 

Zur "Europatauglichkeit" des deutschen Bundesstaates nach der Foderalismusreform 
On the "Responsiveness Io the need\' of European integration'' of the Germanjèderal state 
after the Federalism Reform. 
in: Peter Jurczek I Matthias Niedobitek (eds.), Europaische Forschungsperspektiven -
Elementc einer Europawissenschaft, Berlin 2008, p. 201-229 .. 

Germany - Sub-national Constitutional Law, in: International Encyclopaedia of Laws, 
Constitutional Law (eds: André Alen I David Haljan), Suppl. 102 (2013), Alphen aan den Rijn 
2013, 250 p. 







Loi sur l’accès aux documents des organismes publics et sur la 
protection des renseignements personnels 

(L.R.Q., c. A-2.1) 
 
 
 
32. Un organisme public peut refuser de communiquer une analyse lorsque 
sa divulgation risquerait vraisemblablement d'avoir un effet sur une procédure 
judiciaire. 
 
1982, c. 30, a. 32. 
 
53. Les renseignements personnels sont confidentiels sauf dans les cas 
suivants: 
 
1°  la personne concernée par ces renseignements consent à leur divulgation; 
si cette personne est mineure, le consentement peut également être donné 
par le titulaire de l’autorité parentale; 
 
2°  ils portent sur un renseignement obtenu par un organisme public dans 
l’exercice d’une fonction juridictionnelle; ils demeurent cependant 
confidentiels si l’organisme les a obtenus alors qu’il siégeait à huis-clos ou 
s’ils sont visés par une ordonnance de non-divulgation, de non-publication ou 
de non-diffusion. 
______________________________________________________________ 
1982, c. 30, a. 53; 1985, c. 30, a. 3; 1989, c. 54, a. 150; 1990, c. 57, a. 11; 
2006, c. 22, a. 29. 
 
54. Dans un document, sont personnels les renseignements qui concernent 
une personne physique et permettent de l’identifier. 
_______________________________ 
1982, c. 30, a. 54; 2006, c. 22, a. 110. 
 
 



AVIS DE RECOURS 
 
À la suite d'une décision rendue en vertu de la Loi sur l'accès aux documents des organismes publics et sur la protection des 
renseignements personnels. 

 

Révision par la Commission d'accès à l'information 
 
a) Pouvoir : 

L'article 135 de la Loi prévoit qu'une personne dont la demande écrite a été refusée en tout ou en partie par le responsable 
de l'accès aux documents ou de la protection des renseignements personnels peut demander à la Commission d'accès à 
l'information de réviser cette décision.  La demande de révision doit être faite par écrit; elle peut exposer brièvement les 
raisons pour lesquelles la décision devrait être révisée (art. 137). 
 
Les coordonnées de la Commission d'accès à l'information sont les suivantes: 

Québec 525, boulevard René-Lévesque Est 
Bureau 2.36  
Québec (Québec)  G1R 5S9 

Tél. : 418 528-7741 
Sans frais : 1 888 528-7741 

Télécopieur : 418 529-3102 
 

Montréal 500, boulevard René-Lévesque Ouest 
Bureau 18.200 
Montréal (Québec)  H2Z 1W7 

Tél. : 514 873-4196 

Sans frais : 1 888 528-7741  

Télécopieur  : 514 844-6170 

 Par courriel :  cai.communications@cai.gouv.qc.ca 
 

b) Motifs : 

Les motifs relatifs à la révision peuvent porter sur la décision, sur le délai de traitement de la demande, sur le mode d'accès 
à un document ou à un renseignement, sur les frais exigibles ou sur l'application de l'article 9 (notes personnelles inscrites 
sur un document, esquisses, ébauches, brouillons, notes préparatoires ou autres documents de même nature qui ne sont 
pas considérés comme des documents d'un organisme public). 
 

c) Délais : 

Les demandes de révision doivent être adressées à la Commission d'accès à l'information dans les 30 jours suivant la date 
de la décision ou de l'expiration du délai accordé au responsable pour répondre à une demande (art. 135). 
 
La Loi prévoit spécifiquement que la Commission d'accès à l'information peut, pour motif raisonnable, relever le requérant du 
défaut de respecter le délai de 30 jours (art. 135). 
 

Appel devant la Cour du Québec 
 
a) Pouvoir : 

L'article 147 de la Loi édicte qu'une personne directement intéressée peut porter la décision de la Commission d'accès à 
l'information en appel devant un juge de la Cour du Québec, sur toute question de droit ou de compétence. Cet appel ne 
peut toutefois être porté qu'avec la permission d'un juge de la Cour du Québec. Ce juge accorde la permission s'il est d'avis 
qu'il s'agit d'une question qui devrait être examinée en appel. 
 

b) Délais et frais : 

L'article 149 de la Loi prévoit que la requête pour permission d'appeler doit être déposée au greffe de la Cour du Québec, à 
Montréal ou à Québec, dans les 30 jours de la décision, après avis aux parties et à la Commission d'accès à l'information. 
Les frais de cette demande sont à la discrétion du juge. 
 

c) Procédure : 

L'appel est formé, selon l'article 150 de la Loi, par le dépôt auprès de la Commission d'accès à l'information d'un avis à cet 
effet signifié aux parties, dans les 10 jours suivant la date de la décision qui l'autorise. Le dépôt de cet avis tient lieu de 
signification à la Commission d'accès à l'information. 


	AVIS DE RECOURS.pdf
	Révision par la Commission d'accès à l'information
	Appel devant la Cour du Québec


